
When people search “estate planning attorney near me,” they are often focused on what needs to go into their
will. In practice, the harder and more important question is the opposite: what should never go into your will.

I have sat across from many families stunned to discover that certain provisions in a loved one’s will simply do not
work. Some instructions are unenforceable, some are ignored by law, and some create expensive, avoidable
problems in probate court. A careful will is as much about what you leave out as what you include.

This article walks through the main categories of information and assets that do not belong in a will, and how a
comprehensive estate planning approach handles them instead.

Why “just having a will” is rarely enough
A will does three core things. It names who receives your probate assets, who will be in charge of your estate (the
executor), and, if relevant, who will be guardian of minor children. That is it.

A will does not override beneficiary designations, it does not avoid probate, and it does not automatically protect
assets from taxes, lawsuits, or nursing home costs. When people treat a will as a catch‑all document, they cram in
instructions that conflict with other parts of their estate plan or with state and federal law. That is where families
end up in court, or worse, in conflict with each other.

Good estate planning starts with understanding how different asset types pass at death, then pairing the right
legal tool with the right job. The will is important, but it is only one part of a larger structure.

What is comprehensive estate planning?
Comprehensive estate planning is more than drafting a will and calling it a day. It typically coordinates at least five
elements: your will, one or more trusts, beneficiary designations, powers of attorney for finances and health care,
and a plan for long‑term care and incapacity.

In a robust plan, each piece has a defined role. The will acts as a safety net for probate assets. A revocable living
trust can keep major assets, especially real estate and investment accounts, out of probate. Beneficiary
designations on retirement accounts and life insurance ensure those assets pass directly to the right people.
Powers of attorney and health care directives keep someone you trust in charge if you cannot act for yourself.

Once you view your plan as a coordinated system, it becomes easier to see why certain things do not belong in
the will at all.

The most common inheritance mistake
The single most common inheritance mistake I see is assuming that your will controls everything you own. In
reality, many of your most valuable assets pass outside your will entirely.

Typical examples include:

Retirement accounts such as 401(k)s and IRAs distribute according to the beneficiary designation form on file. Life
insurance pays to the named beneficiary. Bank and brokerage accounts that are payable on death (POD) or
transfer on death (TOD) go straight to the payee you listed. Property held in a trust follows the terms of the trust,
not the will. Joint tenancy real estate and accounts with rights of survivorship pass to the surviving owner.



If your will says your son receives the IRA, but the beneficiary form still names your ex‑spouse, your ex receives it.
The will cannot override that form. That mismatch between the will and non‑probate assets is where families feel
blindsided.

The starting point in every good plan is an inventory of what passes by will, what passes by beneficiary
designation, and what is already in a trust or joint ownership.

What should not be included in a will: a focused list
There are many nuances, but certain things almost never belong in a will. Here are five categories that typically do
not go there:

1. Assets with beneficiary designations, such as life insurance, 401(k)s, IRAs, annuities, and some brokerage
accounts.

2. Assets you have already placed in a trust, whether revocable or irrevocable.

3. Property held jointly with right of survivorship, including many homes and joint bank accounts.

4. Detailed funeral, burial, or organ donation instructions that need to be seen immediately.

5. Sensitive, time‑critical data such as passwords, two‑factor authentication steps, or detailed digital access
instructions.

Those items are either controlled by other documents, or they are too urgent and operational to rely on a will that
may not be opened until days or weeks after death. The rest of this article digs more deeply into how to handle
each of these categories correctly.

Which bank accounts avoid probate?
Clients frequently ask which bank accounts avoid probate, often hoping to keep things simple for family members.
Probate is the court process that validates your will, appoints your executor, and authorizes distributions. Some
rules vary by state, but certain general principles hold.

Accounts that typically avoid probate include those titled:

Payable on death (POD) to a named beneficiary. Transfer on death (TOD) for certain brokerage and investment
accounts. Joint tenancy with right of survivorship, where the surviving owner takes full ownership at death.
Accounts titled in the name of a revocable living trust.

Those designations are contractual. The bank will follow what is on the signature card or title, even if your will says
something different. This is why “I left that account to you in my will” can be meaningless if no one updated the
bank paperwork.

If your goal is to simplify transfers and minimise probate, an estate planning attorney will likely recommend a
coordinated approach involving POD/TOD designations, a well‑funded revocable trust, and a “pour‑over” will that
moves any forgotten assets into the trust after your death.

Is it better to leave a house in a will or trust?
Real estate is often the largest asset in the estate, and one of the most emotionally charged. Families frequently
ask whether it is better to leave a house in a will or trust.

From experience, using a revocable living trust to hold or receive the house usually works better in three ways.
First, it avoids a separate probate proceeding in each state where you own real property. Second, it allows faster



access by your beneficiaries, instead of waiting for a court order to sell or refinance. Third, it provides more privacy
and control over how and when children receive the property.

If you leave the house only in a will, your heirs must open probate to transfer or sell it, which can take months and
involve court fees, notices, and sometimes bond premiums. That can be highly stressful if someone is living in the
house or relying on rental income.

So what is the best way to leave your house to your children? Often it is a revocable trust that owns the house
during your life, with language that either gives children a right of first refusal to buy it, directs a sale and equal
division of proceeds, or allows one child to take the house while equalizing other children with cash or
investments. The right answer depends heavily on family dynamics and whether anyone is realistically going to live
there.

Can a nursing home take your house if it is in a trust?
This question usually arises around long‑term care and Medicaid eligibility. People worry that nursing home costs
will consume the house and other savings, leaving nothing for children.

The short, honest answer: it depends very much on what type of trust owns the house, when it was created, and
your state’s Medicaid rules.

If your revocable living trust owns the house, you are still treated as owning it for Medicaid purposes, because you
can change or revoke the trust at any time. A nursing home itself does not “take” the house, but the state may
have rights to recover costs from your estate after death, which can include Laguna Niguel estate planning
attorney the house.

Irrevocable trusts are different. If you transfer your house to a properly drafted irrevocable trust and give up
control and beneficial ownership, then after a certain period the house may not be counted as an asset for
Medicaid. That is where questions about how to avoid the Medicaid 5 year lookback come into play.

Medicaid has a 5 year lookback period in most states. Transfers of assets for less than fair value within that period
can trigger a penalty, delaying eligibility. Some countries, particularly the UK, talk about a 7 year rule for trusts and
gifts for inheritance tax purposes. People sometimes confuse that with the U.S. Medicaid rules. For U.S. Medicaid
planning, 5 years is usually the key number, not 7.

Is there a “Medicaid loophole”? That phrase is misleading. What exists, legally, is long‑standing policy that allows
people who truly gave up assets more than 5 years before applying to qualify without those assets being counted.
This is why early, careful planning is crucial. Last‑minute transfers almost always backfire.

What is the 5 year rule for irrevocable trusts?
When clients ask about the 5 year rule for irrevocable trusts, they are usually referring to Medicaid’s lookback
period. If you place assets, such as your house, into a properly drafted irrevocable trust, and you do this more
than 5 years before applying for Medicaid, those assets may be protected from being counted for eligibility and
from estate recovery later. Transfers within 5 years are scrutinized and can result in a period of ineligibility.

There are trade‑offs. You must genuinely give up control. You cannot treat the trust as your personal checking
account. This is one of the major downsides of putting your house in an irrevocable trust: loss of flexibility.
Refinancing becomes harder, selling the house requires cooperation from the trustee and possibly beneficiaries,
and changing your mind is difficult or impossible without court involvement.
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This is why I urge clients not to rush into irrevocable trusts solely out of fear. The best use cases tend to be fairly
specific and should be matched to clear goals.

The only three reasons you should have an irrevocable trust
There are many flavors of irrevocable trusts, but for most everyday families, there are three primary reasons to
consider one:

1. Asset protection and Medicaid planning, notably protecting a residence or other major asset from future
long‑term care costs, provided planning begins early enough.

2. Tax planning for larger estates, especially where federal or state estate tax is a real concern, or where life
insurance is held in a separate irrevocable life insurance trust.

3. Protecting beneficiaries from themselves or from outsiders, such as future creditors, ex‑spouses, or their own
poor financial habits.

If your goals do not clearly fall into one of those categories, a revocable trust and well‑drafted will usually offer
plenty of protection without locking you into an inflexible structure.

What is the 5 by 5 rule in estate planning?
The “5 by 5 rule” appears in some trust documents and refers to a beneficiary’s limited power to withdraw the
greater of 5,000 dollars or 5 percent of the trust principal each year. It is often used in older trust arrangements to
give a beneficiary some access without turning the entire trust into a taxable asset in the beneficiary’s estate.

Most clients never need to worry about the technical details of the 5 by 5 rule, but it matters for lawyers designing
long‑running trusts for children or grandchildren. If you see that phrase in your documents, ask your attorney
how it affects distributions, taxes, and whether it still fits your family’s needs.

Who should I not name as a beneficiary?
Clients are often more comfortable talking about who they want to benefit than about who they should avoid
naming. Being candid here prevents painful situations later.

First, you generally should not name minor children directly on beneficiary forms. If a minor is named outright, a
court may need to appoint a guardian or conservator, and the child might receive full control at 18, ready or not.
A better route is usually a trust for minors, with a responsible adult as trustee.

Second, be very cautious naming a beneficiary with significant special needs who receives government benefits. An
outright inheritance can disrupt eligibility. A supplemental needs trust can allow them to benefit without losing
crucial support.

Third, think twice before naming someone with serious addiction, gambling problems, or heavy debt. A
well‑structured trust can give them support while protecting the funds from creditors and destructive behavior.

Fourth, avoid naming your estate as beneficiary of retirement accounts or life insurance, unless a lawyer specifically
recommends it for a tax or planning reason. Doing so often drags those assets into probate and can reduce
tax‑efficient payout options.

Finally, consider carefully whether a current partner, business colleague, or roommate should be a beneficiary at all.
If that relationship sours, many people forget to update their documents, and the law may not automatically
remove them the way some states do with ex‑spouses.



What is the best way to gift money to an adult child?
The right answer depends on three factors: your own financial security, the child’s situation, and the tax
implications.

If the child is financially responsible and you are comfortably secure, simple lifetime gifts often make sense. Under
current federal law, you can give up to a certain annual exclusion amount per recipient per year without even filing
a gift tax return. Larger gifts count against your lifetime exemption, but most families will never pay federal gift or
estate tax at current thresholds, though state rules may differ.

If you are concerned about divorce, creditors, or poor money habits, a trust may be the best way to gift money to
an adult child. You can give the trustee discretion to help with education, a home purchase, or health expenses,
while preventing a lump sum from being squandered or divided in a future divorce.

When parents ask how much you can inherit from your parents without paying taxes, I explain that there are three
separate tax layers to consider. At the federal level, the estate tax threshold is quite high and indexed, so only a
small percentage of estates pay it. Some states impose their own estate or inheritance taxes at much lower levels.
Finally, certain inherited assets, such as traditional IRAs, can trigger income tax when withdrawn, even if no estate
tax is owed. The structure of the gift or inheritance matters almost as much as the dollar amount.

How much does it cost to have an estate planning attorney?
Costs vary widely by region, complexity, and the attorney’s experience. For a straightforward estate plan for an
individual, including a will, durable power of attorney, health care directive, and possibly simple beneficiary
guidance, you might see flat fees in the range of several hundred to a couple of thousand dollars.



For a married couple with a revocable living trust, coordinated deeds for real estate, and more extensive planning
around children or blended families, fees often fall somewhere in the low thousands. High‑net‑worth families,
complex business structures, or intensive Medicaid and irrevocable trust planning can cost significantly more.

The real question is value, not just price. Poorly drafted documents or do‑it‑yourself forms that do not account for
your actual assets and family dynamics often lead to litigation, taxes, or delays that dwarf the savings on legal fees.
When you meet with an estate planning attorney near you, ask not only about cost, but about what is included,
what is reviewed, and whether they help you retitle assets, update beneficiary designations, and keep the plan
current.

What is the Medicaid loophole and how to think about the 5 year
lookback
People often talk about “the Medicaid loophole” as if there were a secret trick that lets you qualify instantly while
preserving all assets. That idea is both inaccurate and dangerous.

Medicaid is designed as a needs‑based program. The 5 year lookback is a mechanism to discourage last‑minute
transfers. If you give away or transfer assets to an irrevocable trust within 5 years of applying, Medicaid can treat
those transfers as if you still had the money, imposing a period during which Medicaid will not pay for long‑term
care.

Ethical planning respects both the letter and spirit of these rules. Starting early, setting up an irrevocable trust
when appropriate, and making measured, transparent transfers are legitimate strategies. Hiding assets or signing
paperwork you do not understand can jeopardize eligibility and even expose you, or your helper, to allegations of
fraud.

If long‑term care is a major concern, ask any attorney you consult how they approach Medicaid planning, how to
avoid the Medicaid 5 year lookback problems, and what realistic protections exist in your state.

Sensitive instructions and personal details that do not belong in a will
Many people want their will to express deep personal wishes: funeral preferences, organ donation, who gets the
family recipes, even who should take the dog. While the sentiment is understandable, a will is often not the right
vehicle.

Funeral and burial plans are extremely time sensitive. The will may not be located or read until after decisions are
made. A separate written directive, shared with family and kept with your health care documents, is far more
effective. Organ donation is usually handled through your driver’s license and medical directives.

For digital assets, including social media, email, and cloud storage, access is better handled through an organized
list of accounts, stored securely, combined with legally authorized digital executor or agent language in your estate
plan. Do not put passwords directly into the will, which becomes a public document once filed in probate.

For pets, many states now recognize pet trusts, which can be embedded in a will or in a separate trust document.
Relying solely on an informal instruction in a will, without naming a caregiver or funding a plan, leaves too much to
chance.

A short checklist before you visit an estate planning attorney
Before you meet with an estate planning attorney near you, it helps to arrive with a few decisions and documents
in mind. Here is a concise checklist that often makes the process smoother:



1. A list of your major assets and how each is titled, including beneficiary designations for retirement accounts
and life insurance.

2. Names of the people you trust most to act as executor, trustee, guardian for minor children, and agents under
powers of attorney.

3. A clear sense of who should not receive assets outright, due to age, disability, addiction, or financial risk.

4. An honest assessment of family dynamics, including estrangements, blended family relationships, and likely
points of conflict.

5. Your priorities around long‑term care, including whether Medicaid planning or potential nursing home costs
are a concern.

With that information, a good attorney can help you decide what belongs in your will, what should be handled
through trusts or beneficiary forms, and how to minimize both taxes and stress for your family.

Thoughtful estate planning is not about stuffing everything you care about into a single document. It is about
using the right tools for each job, understanding the limits of a will, and avoiding the traps that cause grief and
expense later. By paying close attention to what should never go into your will, you give the people you love a far
better chance at a smooth, respectful transition when they eventually need it most.
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